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Bill C-279, the Gender Identity Bill 
Frequently Asked Questions 
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What is Bill C-279, the Gender Identity Bill? 

Federal MP Randall Garrison (Esquimalt—Juan de Fuca, NDP) has introduced a private 
member’s bill (the Gender Identity Bill, C-279) in the House of Commons aimed at 
providing equal human rights protections for trans people in Canada. If passed, the 
Gender Identity Bill would accomplish three things: 

1. It would amend the prohibited grounds of discrimination under the Canadian 
Human Rights Act, explicitly making it illegal to discriminate on the basis of 
gender identity; 

2. It would amend the Criminal Code, making it illegal to advocate genocide, or 
willfully and publically incite hatred based on gender identity; and  

3. It would amend the Criminal Code, requiring judges to increase a sentence for a 
crime when there is evidence that the crime was motivated by bias, prejudice or 
hatred based on gender identity. 

Effectively, Bill C-279 would legally recognize and protect the human rights of trans 
people in Canada, as well as require courts to recognize and penalize hate crimes 
against trans people, just as they do for hate crimes motivated by religion, race, sexual 
orientation, and other similar factors. The Gender Identity Bill does not add any special 
protections for trans people; all it does is ensure that the same protections that other 
people in Canada already enjoy are applied equally to trans people. 
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What does “gender identity” mean, and who are trans people? 

“Gender identity” refers to a person’s deeply felt internal and individual experience of 
gender—their internal sense of being a man, woman, or another gender entirely. 
Everyone has a gender identity, but a person’s gender may or may not correspond with 
the sex assigned to them at birth. Since gender identity is internal, one’s gender identity 
is not necessarily visible to others. 

Gender identity is not the same as sexual orientation. Transgender people (just like 
cisgender people) may identify as straight, gay, etc. 

The term “cisgender” refers to someone whose gender identity corresponds with their 
birth-assigned sex (e.g. a cisgender male is someone whose gender identity is man and 
who was identified as male on their birth certificate). 

The term “trans” is commonly used to refer to transgender, transsexual and/or gender 
variant identities and experiences. While it is often used as an umbrella term, some 
people identify just as trans.  

“Transgender” refers to a person who does not identify either fully or in part with the 
gender associated with their birth-assigned sex. It is often used as an umbrella term to 
represent a wide range of gender identities and expressions. 

“Transsexual” denotes a person whose sex assigned at birth does not correspond with 
their gender identity. A transsexual woman needs to live and experience life as a 
woman and a transsexual man needs to live and experience life as a man.  Many 
identify as transgender, rather than transsexual, because they are uncomfortable with 
the psychiatric connection to the term “transsexual”. Some transsexual people may 
physically alter their body (e.g., gender affirming surgery and/or hormone therapy) and 
gender expression to correspond with their gender identity. 

“Gender variant” refers to gender expression and behaviours that do not conform to 
dominant gender norms. 

Why do trans people need human rights protections in Canada? 

Trans people in Canada often face an alarming degree of discrimination, harassment 
and violence. In a recent nationwide survey, 74% of transgender youth reported 
experiencing verbal harassment in school, and 37% reported experiencing physical 
violence.1 Transgender individuals in Ontario face unemployment over three times the 

                                            

1
 C. Taylor et al., Every Class in Every School: The First National Climate Survey on Homophobia, 

Biphobia, and Transphobia in Canadian Schools. Final Report. (Toronto, ON: Egale Canada Human 
Rights Trust, 2011), 15–16. 
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national rate and many more are underemployed—this despite the fact that 43% have a 
college or university degree or higher.2 Across Ontario, 20% of trans people have been 
the targets of physical or sexual assaults and another 34% have experienced verbal 
harassment or threats because they are trans; in other words, they have been the 
targets of hate crime because of their gender identity.3 

This kind of daily and systemic discrimination and hate crime across a lifetime can have 
a significant effect on mental health, and has certainly contributed to the higher overall 
rates of mental health issues faced by trans communities: rates of depression are as 
high as two-thirds; 77% of transgender individuals in Ontario report having considered 
suicide; and 43% have attempted suicide at least once. 

Discrimination and harassment have serious consequences. The Gender Identity Bill 
represents a significant step forward in addressing and preventing discrimination and 
harassment against trans people in Canada, and also provides stronger recourse after 
hate crimes against trans people have occurred.  

Aren’t the human rights of trans people already recognized in Canada? 

Every provincial and territorial government in Canada has a human rights code, 
including the federal government. These codes list grounds under which people in 
Canada may not be discriminated, such as race, sex and disability. Until recently, most 
jurisdictions in Canada did not include gender identity as a protected ground. In 2004, 
the Northwest Territories became the first federal, provincial or territorial jurisdiction to 
explicitly prohibit discrimination against trans people by amending its Human Rights Act 
to include gender identity. It remained the only Canadian jurisdiction to do so until 2012, 
when Manitoba added gender identity to its Human Rights Code, and Ontario and Nova 
Scotia added both gender identity and gender expression. Since then, Newfoundland 
and Labrador and Prince Edward Island have each amended their provincial human 
rights legislation to include gender identity and gender expression. In these provinces, 
claims of discrimination on the basis of gender identity may be filed in the same way as 
any other discrimination claim, in contrast to those jurisdictions in which gender identity 
has not been explicitly included. 

In other provinces and territories, legislatures have not yet passed bills that would 
explicitly add protections for trans people to their human rights codes. However, 
statutory human rights agencies in these provinces have other ways of recognizing 
discrimination based on gender identity, such as recognizing the links between 
analogous grounds. For example, before Ontario passed legislation to add gender 
identity and expression to its human rights code, decisions at the Ontario Human Rights 

                                            

2
 Greta Bauer et al., Who Are Trans People in Ontario?, Trans PULSE E-Bulletin (Ontario: Trans PULSE, 

July 26, 2010). 
3
 Kyle Scanlon et al., Ontario’s Trans Communities and Suicide: Transphobia Is Bad for Our Health, 

Trans PULSE E-Bulletin (Trans PULSE, November 12, 2010). 
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Tribunal allowed for recognition of gender identity through the grounds of sex or 
disability. These decisions are important because courts recognize prior decisions as 
evidence when considering a new claim. Although they have not all had similar 
landmark decisions, most other provinces and territories do acknowledge gender 
identity as a form of sex discrimination on their websites or in publications by their 
human rights bodies. 

While these jurisdictions do provide implicit protections for trans people, there are some 
important deficiencies inherent to this approach to human rights which make it complicit 
in sustaining the inequality and discrimination that many trans people in Canada 
experience as a daily fact of life. 

Why are explicit human rights protections necessary if most jurisdictions 
already provide implicit protections? 

There are a number of important differences in the ways in which explicit and implicit 
human rights protections are applied. While explicit protections enable someone who 
has been the victim of discrimination to file a complaint directly to a court or tribunal 
based on the relevant ground(s)—such as gender identity—implicit protections require a 
complainant to first prove that they are covered by that jurisdiction’s human rights 
legislation. In the absence of explicit protections, this generally has to be done every 
time someone files a complaint.  

For example, in a 2014 case known as CF v. Alberta (Vital Statistics), the Government 
of Alberta contested the applicant’s claim that gender identity is an analogous ground to 
sex and is implicitly covered by the province’s human rights legislation. As a result, the 
Court of Queen’s Bench of Alberta was required to deliberate on this question before it 
could consider whether CF had been discriminated against. This analysis occurred 
despite the fact that at least seven human rights tribunals had already determined this, 
and numerous cases had already been accepted on this ground, dating back close to 
twenty years.4 Implicit protections from discrimination based on gender identity place an 
additional onus on trans people, making tribunal and court cases longer and more costly 
to complete. It is unjust to require trans people to pay a higher price to access their 
human rights than other communities in Canada. In addition, there is no guarantee that 
future courts and tribunals will come to the same conclusions in the event that other 
governments choose to oppose the claim that gender identity is implicitly covered in 
Canada’s various human rights statutes. Unlike explicit human rights protections, 
implicit protections are tenuous, and can be removed by future courts and tribunals. 

In addition to providing recourse after an incident of discrimination, human rights law 
also plays an important role in addressing and preventing discrimination before it has 
                                            

4
 CF v Alberta (Vital Statistics), CanLII, 36–39 (ABQB 237 2014); XY v Ontario (Government and 

Consumer Services), 88–90 (HRTO 726 2012), para. 88–90. 
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occurred. Employers and service providers in Canada have a responsibility to 
proactively prevent and respond to discrimination, in part through organization reviews, 
policies and education. For example, the Ontario Human Rights Commission’s new 
Policy on preventing discrimination because of gender identity and gender expression 
recognizes that “Corporate liability involves more than individual instances of 
discrimination and harassment. Organizations also risk violating the Code if they do not 
address underlying problems such as systemic barriers, a poisoned environment or an 
organizational culture that condones discrimination.”5 Where gender identity, or any 
other similar ground, is not explicitly included within human rights legislation, and is 
instead only included implicitly, employers and service providers are often unaware of 
their obligations to proactively address discrimination against trans people, and to put 
into place policies and procedures to ensure that trans people are included and that 
appropriate action can be taken when discrimination does occur. Indeed, discrimination 
is more likely to occur without these supports in place to respond appropriately. As the 
old adage goes, “We don’t know what we don’t know.” 

Finally, failing to explicitly include gender identity within Canada’s various human rights 
statutes may in fact have the effect of perpetuating and legitimizing discrimination 
against trans people. The Supreme Court of Canada clearly recognized this effect over 
a decade ago in the case of Vriend v. Alberta, when it required Alberta to read sexual 
orientation into its provincial human rights legislation. The Supreme Court stated that:  

“The denial by legislative omission of protection to individuals who may well be in 
need of it is just as serious and the consequences just as grave as that resulting 
from explicit exclusion… exclusion, deliberately chosen in the face of clear 
findings that discrimination on the ground of sexual orientation does exist in 
society, sends a strong and sinister message.  The very fact that sexual 
orientation is excluded from the IRPA [Individual’s Rights Protection Act], which 
is the Government’s primary statement of policy against discrimination, certainly 
suggests that discrimination on the ground of sexual orientation is not as serious 
or as deserving of condemnation as other forms of discrimination.  It could well 
be said that it is tantamount to condoning or even encouraging discrimination 
against lesbians and gay men.  Thus this exclusion clearly gives rise to an effect 
which constitutes discrimination.”6 

Arguably, as analogous grounds, the words “sexual orientation” in the above paragraph 
could be replaced with “gender identity,” and Alberta’s Individual’s Rights Protection Act 
replaced with the Canadian Human Rights Act. The effect would be the same: choosing 
to exclude gender identity from Canada’s human rights legislation sends a strong 
message that trans people are not as valued and not as deserving of recognition and 

                                            

5
 Policy on Preventing Discrimination Because of Gender Identity and Gender Expression (Ontario: 

Ontario Human Rights Commission, January 31, 2014), 33. 
6
 Vriend v. Alberta, 1 SCR 493, 98, 100 (C 1998). 



 www.egale.ca 

185, rue Carlton Street 
 Toronto, ON 
 M5A 2K7 
 1-888-204-7777 
 

Egale Canada Human Rights Trust is Canada’s only national charity promoting LGBT human rights through research, education and community engagement.  
 

Le Fonds Égale Canada pour les droits de la personne est le seul organisme de bienfaisance canadien voué à la promotion des droits des personnes lesbiennes, 
 gaies, bisexuelles et trans grâce à la recherche, à l’éducation et à la mobilisation communautaire. Page 6 of 10 

protection as other members of our society. The Gender Identity Bill would remedy this, 
while ensuring that employers, service providers and public officials are clearly 
educated in their duties and obligations to address discrimination against trans people.  

Don’t Canadian courts already recognize hate crimes against trans people? 

The hate crime sentencing provisions of the Criminal Code state that a court should 
increase a sentence to account for aggravating circumstances, including that a crime 
was motivated by bias, prejudice or hatred based on “race, national or ethnic origin, 
language, colour, religion, sex, age, mental or physical disability, sexual orientation, or 
any other similar factor”.7 While gender identity is not explicitly included in the list of 
grounds, many have speculated that the phrase “or any other similar factor” is broad 
enough that crimes targeting trans people could be covered under this provision. 

While this argument makes sense in theory, it has not translated into reality. In the 
history of Canada’s hate crime sentencing provisions, enacted in 1996, there is no 
apparent evidence of a case in which the provisions have been applied to a hate crime 
based on gender identity, even where such evidence has been presented to the court 
and recorded in the ruling.8 The Criminal Code, as it stands, is not effective in 
addressing hate crimes against trans people in Canada and it does not provide trans 
people with protections equal to those afforded to other members of society. 

The hate propaganda, willful promotion of hatred and public incitement of hatred 
provisions of the Criminal Code9 do not currently include gender identity, nor do they 
include the phrase “any other similar factor”. These hate crime provisions do not 
recognize trans people at all, making it perfectly legal in Canada to advocate genocide 
against the trans community.  

Who would be affected by Bill C-279? 

The Canadian Human Rights Act protects people in Canada from discrimination when 
they are employed by or receive services from the federal government, First Nations 
governments or private companies that are regulated by the federal government such 
as banks, trucking companies, broadcasters and telecommunications companies. In 
amending the Act, the Gender Identity Bill would affect all of these industries, in that 
they would be explicitly prohibited from discriminating against trans people, as well as 
bear an obligation to proactively ensure that trans people are treated equally. This is the 
same obligation that such entities already bear based on such grounds as race, national 
or ethnic origin, colour, religion, age, sex, sexual orientation, marital status, family 

                                            

7
 Criminal Code, R.S., 1985, sec. 718.2(a)(i). 

8
 Cf. R v Gunabalasingam, CanLII 19232 (ON SC 2008). 

9
 Criminal Code, sec. 318–319. 
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status, disability, and a conviction for which a pardon has been granted or a record 
suspended. 

In particular, anyone subject to the Canadian Human Rights Act would be prohibited 
from discriminating against trans people in the following ways: 

 Denying someone goods, services, facilities or accommodation.  
 Providing someone goods, services, facilities or accommodation in a way that 

treats them adversely and differently. 
 Refusing to employ or continue to employ someone, or treating them unfairly in 

the workplace.  
 Following policies or practices that deprive people of employment opportunities.  
 Paying people differently when they are doing work of the same value.  
 Retaliating against a person who has filed a complaint with the Canadian Human 

Rights Commission or against someone who has filed a complaint for them.  
 Harassing someone. 

The Gender Identity Bill would also amend the hate propaganda and hate crime 
sentencing provisions of the Criminal Code. This means that, when there is evidence 
that a crime was motivated by bias, prejudice or hatred based on gender identity, a 
judge would be required to increase the sentence for the crime to account for this 
aggravating factor. This is already the case for hate crimes motivated by race, national 
or ethnic origin, language, colour, religion, sex, age, mental or physical disability, and 
sexual orientation.  

Finally, the Criminal Code amendments would make it illegal for anyone in Canada to 
advocate or promote genocide, or to willfully and publically incite hatred against trans 
people, as is already the case based on colour, race, religion, ethnic origin and sexual 
orientation. 

What impact would this bill have on public bathrooms, change rooms and 
other sex-segregated spaces? 

In debate over Bill C-279, some concerns have been raised that the amendments it 
proposes could somehow enable cisgender men to access women-only spaces, such 
as public bathrooms, putting women and children at risk of sexual exploitation. This is 
completely false. In no way would Bill C-279 impact existing Criminal Code provisions 
that protect against harm, abuse and exploitation. It will not enable people to gain 
access to sex-segregated spaces in which they do not belong, nor will it inhibit the 
courts’ ability to prosecute and convict those who perpetrate harm, abuse or 
exploitation.  

These concerns often center on the case of Christopher Hambrook, a man who claimed 
to be transgender in order to gain access to a women’s shelter in Toronto where he 
sexually assaulted two women in January and February 2012. While Mr. Hambrook’s 
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actions were horrendous, there was no relation between his crimes and Ontario’s 
human rights protections for trans people. In fact, in early 2012 when these crimes were 
committed, Ontario had not yet amended its Human Rights Code to explicitly include 
gender identity; Mr. Hambrook’s offences took place in the absence of explicit 
protections for trans people. 

Certainly, more must be done in Canada to prevent such heinous crimes as sexual 
exploitation and assault. Tragically, such crimes will occur regardless of whether a 
jurisdiction has enacted explicit human rights protections for trans people or not. 
However, by making such provisions explicit, legislators enable governments and 
statutory human rights agencies to proactively develop policies, procedures and 
educational materials to clarify the application of the provisions and to pre-empt any 
attempts at abuse.  

As it stands, Mr. Hambrook was duly convicted for his crimes, and sentenced to prison 
indefinitely. There is no evidence to suggest that the application of the Criminal Code 
would change in any way should explicit protections based on gender identity be 
adopted. 

On the contrary, trans people in Canada do not currently have the same access to 
recourse in the event that they are the target of harm, abuse or exploitation in public, 
sex-segregated spaces such as bathrooms. In a recent national survey, over half 
(51.6%) of trans students reported that change rooms and washrooms were among the 
most unsafe spaces for them within their schools.10 In fact, it is quite often trans people 
who are targeted for violence in such spaces, because they are trans. However, without 
the amendments to the Criminal Code hate crime provisions which the Gender Identity 
Bill would enact, trans people to not currently have equal access to justice in such 
cases under the Criminal Code. 

Further, in jurisdictions where explicit policies to address gender identity have been put 
into place, the trend has been toward proactively creating spaces that are safer for 
everyone. This often includes the introduction of single-occupancy, gender-neutral 
spaces in bathrooms and change rooms that are accommodating, inclusive and safer 
for all people, transgender and cisgender alike. 

Has similar legislation been enacted elsewhere? 

In addition to one territory and five provinces in Canada, similar legislation has been 
adopted in numerous jurisdictions around the world, with more states, regions and 
international institutions increasingly following suit.  

                                            

10
 Taylor et al., Every Class in Every School, 80–81. 
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As of May 2012, seventeen countries had enacted laws prohibiting discrimination based 
on gender identity:11 

 Albania 
 Argentina 
 Australia (1996) 
 Belgium 
 Bosnia and Herzegovina 
 Croatia (2009) 
 Czech Republic 
 Germany 
 Hungary (2004) 
 Israel 
 Montenegro (2010) 
 Serbia (2009) 
 Slovakia 
 Sweden (2009) 
 Switzerland 
 United Kingdom (2004) 
 Pakistan (2012) 

 
Sixteen US States had laws prohibiting discrimination based on gender identity, and 
eleven had included gender identity within their hate crime provisions:12 

 California (2003)* 
 Colorado (2007)* 
 Connecticut (2011)* 
 Hawaii (2011)* 
 Illinois (2006) 
 Iowa (2007) 
 Maine (2005) 
 Massachusetts (2012) 
 Minnesota (1993)* 
 Nevada (2011) 
 New Jersey (2007)* 
 New Mexico (2003)* 
 Oregon (2008)* 
 Rhode Island (2001) 
 Vermont (2000)* 

                                            

11
 Lucas Paoli Itaborahy, State-sponsored Homophobia: A World Survey of Laws Criminalising Same-sex 

Sexual Acts Between Consenting Adults (ILGA, May 2012). 
12

 * Indicates states with hate crime provisions based on gender identity in addition to Maryland (2005) 
and Missouri (2001). 
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 Washington (2006)* 
 Plus: District of Columbia (2006)* and over 125 US cities and counties 

Eight countries had enacted hate/bias crime provisions based on gender identity:  

 Bolivia (2011) 
 Croatia 
 Ecuador (2009) 
 Georgia 
 Mexico – Coahila (2005) and Federal District (2009) 
 United Kingdom – most parts (2004-10) 
 United States (2009) 
 Uruguay (2003) 

 
 


